Abstract:
One third of the Indian companies are controlled by one or another family members in concert. In recent past corporate governance crisis is surfaced in few family controlled business houses. We studied financial & market performance of 44 top Indian companies listed in Forbes Global 2000, which includes 19 family controlled companies. We compared financial & market performance of family based companies with the non-family based companies. It is observed that family based business have higher revenue and profit generating capabilities, but we observed greater fall in market value of their securities during 2008.
Our research identified companies, which faced corporate governance problem. It is found that one third of the family based companies have corporate governance problems. Our investigation shows that in spite of strong corporate governance framework & series of legislation in India, top management violates governance norms either to favor family members or due to jealousy amongst sibling. It is found that there is lack of supervision and inefficiency in prosecuting violators. We investigated in detail the recent serious governance failure at India's 4 th largest IT firm, Satyam Computers Services Limited and reasons of such large magnitude failure of checks & balances in action. We have used primary & secondary data to substantiate the conclusion using appropriate research techniques. The research is useful to the policy makers in designing & implementing corporate governance framework in general & special to family based companies.
Introduction:
Before the word 'corporate governance' became a buzzword in the modern era, Indian culture & literature widely referred & advocated good corporate governance in spirit without naming it as corporate governance. The Directive Principles mandates that the State should work to prevent concentration of wealth and means of production in a few hands, and try to ensure that ownership and control of the material resources is distributed to best serve the common good.
[Article 38, Constitutional Law of India] Gandhian philosophy is based on 1 st verse of Ishopshinad (sacred Hindu literature), which vows, "Tena Tyaktena bhunjithah…", where, one is asked to dedicate everything to God and then use material things only to the required extent. The message enshrines that one must not covet what belongs to others. A corporate entity stands on the pillars of Trusteeship and Accountability. According to a study (1998) conducted on ownership, 30% businesses are family controlled, 36% are widely held while 18% are state owned. In India, major business houses are equally controlled by family or otherwise. 17 of 30 companies in SENSEX (how security index at Bombay Stock Exchange known as) are family controlled. In our study comprised of 44 top Indian companies listed in Forbes Global 2000, 19 companies are family controlled. Indian corporate has taken challenges of globalization and has grown at 7-8% per annum. 25% of GDP is from manufacturing sector while 55% from service sector. Over 700,000 companies are registered in India till 2007, which was little over 1,00,000 in 1991, the year when India embarked to economic reforms. Primary & secondary market also has grown manifold in the last two decades. Due to series of economic & legal reforms, the business has grown so as problems of governance. 
Issues in Family Controlled Business:
Due to high involvement of the promoters in business activities, either at strategic level or in day-to-day affairs, business performance is better. Due to explicit or implied concentration of power among family members, they are able to take quick decisions in response to market demands. Another benefit is obvious, that promoters are continuously monitoring & protecting assets of the company due to their own stake in the business. On the other hand, modern corporate principally run as a democratic principles. If majority is in favour of a family, they are able to take decisions as they like and in their general interest. The good corporate governance principle requires decisions in favour of interest of company rather than in interest of member or members. More particularly, in circumstances of conflict of interest, human tendency incline to decide in his favour instead of the company. Corporate Governance insists otherwise. In second situation, when, there is a conflict of interest between society (or state) and company, human tendency is to take decision that favours company, corporate governance principles expects otherwise.
Corporate Governance vis-à -vis Conflict of Interest
This conflict generally happens more frequently & in higher magnitude in family controlled business. Our survey indicates that 80% of business decisions are in contravention of above expected corporate governance norms. 68% of respondents replied that there is severe problem of corporate governance in family based businesses, which are listed in stock exchange.
What is corporate Governance?
Different individuals & bodies define Corporate Governance (CG) differently. Our surveyed respondents understood (the total % will be more than 100 as respondent could answer more than one) corporate governance as follow: Family based companies are more efficient in terms of restricting the cost or expenses and hence could generate higher profit using unit assets.
Market Performance:
Year 2008 Thus, the study shows that family based business has strong tendency to increase market cap, inflating share prices in the secondary market and aggressive use of assets and more cost effective. However this study has a limitation on type of industries in each sector, and has different composition in any one sector, e.g. there are more number of banks under PSU. FBC inflates stock prices are reflected during 2008 fall in the stock prices.
Legal Framework to implement Corporate Governance:
To ensure good corporate governance, historically there is strong legal framework existing in India. But due to globalization, cutthroat competition, IT & media invasion, increasing social expectation, liberalization and political, economical, financial & legal reforms; existing legal framework is at stake and new corporate governance norms are evolving. Indian Constitutional Law of India is the root for direction in implementing good corporate governance. Article 38 directs government to ensure equitable distribution of wealth. The clause state that government should work to prevent concentration of wealth and means of production in a few hands, and try to ensure that ownership and control of the material resources is distributed to best serve the common good.
The structure of ownership of any business determines substantially, how a business is controlled and managed. The Government of India recognizing the importance of financial reporting in providing essential financial information about the company to its shareholders and other stakeholders, as an integral and important part of good corporate governance. Such information needs to be reliable, free from bias and should enable comparison on the basis of common benchmarks. This, in turn, necessitates an appropriate, financial reporting system in the form of accounting standards that incorporate sound accounting principles and reflect a true picture of the financial health of the company while ensuring legally enforceable accountability.
The following table provides brief information on the provisions that are directly or indirectly relevant for good corporate governance, along with the consequences of violation of the particular provision. 
The Legislation

Execution of Legal Framework:
There are series of legislation measures, but there is no vigilant monitoring agency to bring on surface irregularities observed at any layer. There are various layers of executives, various agencies, but there is no coordination among them. In spite of several provisions, hardly few come to the notice of executives and even handful out of them are prosecuted. A note by Bombay Stock Exchange (BSE) said, out of the 2,693 actively-traded companies where Clause 49 is applicable, approximately 18% have either not reported or have reported non-compliance for the quarter ended June 2006. Currently, 4,751 companies are listed on BSE. SEBI receives quarterly reports from Stock Exchanges regarding compliance with Clause 49 of the listing agreement. Clause 49 deals with corporate governance by companies listed on the exchanges. Based on these reports, SEBI has initiated adjudication proceedings only against a total of 20 companies. Among adjudicated companies, five companies are public sector companies against whom proceedings have been launched for non-compliance with provisions relating to Board composition. Out of these 15 private sector companies, proceedings have been initiated against three companies for non-compliance with almost all the major provisions of Clause 49, against two companies for non-compliance with provisions like Board/Audit committee composition and CEO/CFO certification, while for the balance 10 companies, proceedings have been initiated for non-submission of compliance reports on Clause 49 to the Stock Exchanges. The Securities and Exchange Board of India (SEBI) has initiated 'adjudication proceedings' against 20 companies for not complying with the Clause 49 provision of the listing agreement pertaining to corporate governance. Such action would involve imposing monetary penalties on the companies in question. This is the first time the market regulator has formally acted against companies for not adhering to the provision, which defines certain corporate governance rules for listed companies including board composition. Out of the 15 private sector companies, action has been initiated against three companies for non-compliance with almost all the major provisions of Clause 49. Two companies have not complied with provisions like board/audit committee composition and CEO/CFO certification, while the rest have not submitted compliance reports on Clause 49 to stock exchanges. The action against the state-owned companies has been initiated for noncompliance with provisions relating to board composition.
The Department of Company Affairs prosecuted only 400 companies in 2006. Many of the companies are indulged into serious fraud and vanished with public money. As per department's note, the government suspects many of the companies against prosecution is launched might have vanished after raising money from the public. ''We have issued notices to them. But some of these letters have come back saying 'addressee not found','' said a government source. According to market estimates, assuming that each company mobilized an average of Rs 10 crore, these companies might have raised at least Rs 4,000 crore from the capital market. Besides, at least Rs 1,000 crore of investors' money could be locked up in these companies in the form of fixed deposits and other instruments. There is no reliable research on total stake of family based companies among all companies working in India. But it is believed that more than one third are family controlled business houses. Our study also substantiates these figures as outlined elsewhere in this report.
There are enough provisions in the Companies Act, 1956 & Indian Penal Code to penalize errant directors and officers, major problem lies in the fact that most of the provisions are in the statute book, rarely used and mostly misused or abused. Executing these provisions till adjudication ends is time consuming and hence its deterrent effect diminishes. Court procedures are highly cumbersome & slow. Few prosecution take place out of those reported for irregularities. There is no record how many violations go unrecorded. The solution therefore is to ensure proper corporate governance execution, monitoring, control and report deviation within stipulated time. There is strong need to make regulating institutions and laws functional. Another problem that make legal system ineffective, the courts are taking long time to dispose the case. Over a period of time and passing of the long time, the documents, witnesses, records are not available so evidences become weak, and offenders escape un-penalized.
There is no effective machinery to monitor implementation of corporate governance rules, whether they are observed or not on one hand while on other hand in large number of offenses, penalty is very small compared to gravity of offense and benefit grabbed by offender.
Satyam Computer Fraud -Greatest Corporate Governance Failure:
As discussed above, we surveyed 300 respondents to know their perception on corporate governance practices. The respondents chosen were comprised of investors, auditors, finance & legal experts and M.B.A. students. The 68% respondents responded that family based companies are violating corporate governance norms as prescribed by clause 49 of SEBI. We found from that respondents and substantiated from available literature that at least following firms are under public scanner and doubtful in observing good corporate governance norms. The basic question is, to what an extent, independent director is really independent in decisionmaking process? The composition of the board itself is largely influenced by the likes and dislikes of the chief executive officer, and hence the spirit of appointing independent director as part of good corporate governance serves no basic purpose to get directions in the overall interest of the company.
The question that raises doubt is over auditors. How a statement certified by an auditor one can rely if Financial Statement can be inflated to such an extent? It is a failure of corporate governance system at each layer, whether within company or outside the company, whether expert like auditors or executives, whether interested or independent directors.
Conclusion:
Family based businesses are part of overall business scenario & indispensable. Family based businesses are engine of growth. Due to personal stake of promoters and involvement in the business, if they themselves manage the business, promoters are able to generate more revenue, more profit & more wealth. Family based business react very quickly to the market demand, hence could capture the large share of market. In the race of the greed, they are working more efficiently & in better way. In corporate businesses, if a particular family is in control, the management may misuse power vested in them as member of the board. This may result into undue benefit to the related parties and violation of corporate governance norms. Blood is thicker than water.
The current accounting and auditing system is not capable to fully protect interest of all stakeholders. The regulatory authority is also ill equipped either by powers, skills or will. The monitoring agencies are not functioning to the mark. The legislations and provisions are multiple and are vague in nature. There is no coordination between different agencies like SEBI, RBI, Department of Company Affairs etc. Penalties are small in many offenses, e.g. if a director, there does not show conflict of interest is penalty is of Rs. 500 only, if auditors fail to qualify a report, then ICAI can take action against auditors. If provisions of Accounting Standards are not followed, auditor can merely make remark, which goes un-noticed for the shareholders. Shareholders are not literate, expert in financial matters or some time simply not interested. Shareholders elect directors by majority who are present in Annual Meeting. Only few shareholders are remaining present in the meeting and even very few raise questions during the meeting. Independent directors are not independent by spirit but influenced by the top executives. In the situation, corporate governance norms are not observed at various stages, and those are interested or responsible to implement fails to understand long-term impact of such violations.
Suggestions:
1. There must be continuous vigilance over all widely held company, where public is substantially interested. 2. There must be clear & identifiable authorities, which should be made accountable in case of failure and should take speedy & strict actions. 3. Vigilance officers must be given training on how to identify & check frauds. 4. The penalty & punishment should be deterrent and of higher amount. 5. There must be provision of recovery of grabbed amount from the property created and transferred to any person or in any other form. 6. There must be speedy disposal of disputes, investigation, prosecution and adjudication process. 7. There must be coordination between different authorities working for different purposes. 8. There must be special corporate governance norms for family based business houses 9. Family based businesses should be made more transparent, accountable and subject to higher surveillance 10. Clause 49 should give wide powers to Audit Committee 11. Clause 49 should have penal provision in case of failure 12. Whistle blowers must be protected and promoted by compensating if information is correct & useful
